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Dl VI SION OF ADM NI STRATI VE HEARI NGS
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AND CONSUMER SERVI CES,

Petiti oner,
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Respondent .

N N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to witten notice a formal hearing was held in this case before
Larry J. Sartin, a duly designated Hearing O ficer of the D vision of
Admi ni strative Hearings, on Cctober 23, 1990, in Tall ahassee, Fl orida.

APPEARANCES

For Petitioner: Harold Lewis M chaels
Seni or Attorney
Department of Agriculture and
Consuner Affairs
Room 515, Mayo Buil di ng
Tal | ahassee, Florida 32399-0800

For Respondent: Janes D. Farmer, Esquire
Farnmer, Farner & Mal one, P. A
Post O fice Drawer 668
Dot han, Al abama 36302

STATEMENT OF THE | SSUES

VWet her the fertilizer registrations in Florida of the Respondent, Tri-
State Plant Food, Inc., should be suspended for commtting the acts set out in
an Adm nistrative Conplaint issued by the Petitioner, the Florida Departnent of
Agriculture and Consuner Affairs, on July 31, 19907

PRELI M NARY STATEMENT

The Petitioner, the Department of Agriculture and Consuner Affairs
(hereinafter referred to as the "Departnent"), issued an Adm nistrative
Conpl aint notifying the Respondent, Tri-State Plant Food, Inc. (hereinafter
referred to as "Tri-State"), that its fertilizer registrations in the State of
Fl orida woul d be suspended for a period of 90 days. In a letter dated August
20, 1990, the President of Tri-State confirned Tri-State's intent to request a
formal hearing to contest the allegations of the Adm nistrative Conplaint. By
letter dated August 21, 1990, the Departnent referred the matter to the Division
of Adm nistrative Hearings.



At the formal hearing the Departnent presented the testinmony of Dale W
Dubberly, the Chief of the Division of Inspection, Bureau of Feed, Seed and
Fertilizer Inspection of the Departnment. The Departnent also offered 6 exhibits
whi ch were accepted into evidence.

Tri-State presented the testinony of James O Cul breth, President of Tri-
State, and Hugh M Giffith, plant supervisor. Two exhibits were offered by
Tri-State and accepted into evidence.

The parties have filed proposed recommended orders contai ni ng proposed
findings of fact. A ruling on each proposed finding of fact has been nade
either directly or indirectly in this Recormended Order or the proposed finding
of fact has been accepted or rejected in the Appendi x which is attached hereto.

FI NDI NGS OF FACT

1. Tri-State is an Al abama corporation engagi ng i n the manufacture and
sal e of conmercial fertilizer.

2. Tri-State's commercial fertilizers are registered with the Departnent
for sale in the State of Florida

3. Tri-State has a fertilizer manufacturing plant |ocated in Dothan
Al abama. Commercial fertilizer manufactured at the Dothan plant is sold by Tri-
State in Florida, CGeorgia and Al abanma

4. The Departnent is charged with the responsibility of regulating the
registration, labeling, inspection and analysis of commercial fertilizers
distributed in Florida.

5. Al comercial fertilizer distributed in Florida is required to contain
a label. The |abel nust contain the manufacturer’'s "guaranteed anal ysis" (the
m ni mum percentage of plant nutrients the manufacturer clains the fertilizer
contains) of the fertilizer. |In carrying out its responsibility to regulate the
di stribution of comrercial fertilizer in Florida, Departnent personnel take
sanpl es of comercial fertilizer that will be distributed in Florida to
determ ne whether the actual content of the fertilizer confornms with the
guar ant eed anal ysi s contained on the |abel

6. During the period July 1, 1989, through Septenber 30, 1989, the
Depart ment anal yzed 10 sanples of Tri-State's commercial fertilizer to be sold
in Florida to determ ne whether Tri-State's guaranteed anal ysis was accurate.
O the 10 sanples, 8 were determned to be deficient. The primary plant
nutrient deficiency was 28.08% The allowable primary plant nutrient deficiency
level is 12.5% Tri-State's fertilizer exceeded the tol erances for primry
plant nutrients. Accordingly, Tri-State was notified that it would be on
probation for the period January 1, 1990, through March 31, 1990.

7. During the period Cctober 1, 1989, through Decenber 31, 1989, the
Depart ment anal yzed 28 sanples of Tri-State's commercial fertilizer to be sold
in Florida to determ ne whether Tri-State's guaranteed anal ysis was accurate.

O the 28 sanples, 14 were determined to be deficient. The primary plant
nutrient deficiency was 23.7% Tri-State's fertilizer exceeded the tol erances
for primary plant nutrients. Accordingly, Tri-State was notified that it would
be on probation for the period April 1, 1990, through June 30, 1990.



8. During the period January 1, 1990, through March 31, 1990, the
Depart ment anal yzed 51 sanples of Tri-State's commercial fertilizer to be sold
in Florida to determ ne whether Tri-State's guaranteed anal ysis was accurate.
O the 51 sanples, 20 were determined to be deficient. The primary plant
nutrient deficiency was 16.28% Tri-State's fertilizer exceeded the tol erances
for primary plant nutrients. Accordingly, Tri-State was notified that it would
be on probation for the period July 1, 1990, through Septenber 30, 1990.

9. During the period April 1, 1990, through June 30, 1990, the Depart nment
anal yzed 39 sanples of Tri-State's commercial fertilizer to be sold in Florida
to determ ne whether Tri-State's guaranteed anal ysis was accurate. O the 39
sanmples, 18 were deternmned to be deficient. The primary plant nutrient
deficiency was 13.45% Tri-State's fertilizer exceeded the tol erances for
primary plant nutrients. Accordingly, Tri-State was notified that it would be
on probation for the period Cctober 1, 1990, through Decenber 31, 1990.

10. On July 31, 1990, the Departnent issued an Admi nistrative Conpl ai nt
against Tri-State proposing to suspend Tri-State's fertilizer registrations in
Florida for 90 days based upon the deficiencies described in findings of fact 6
t hrough 9.

11. O the 39 official sanples anal yzed by the Departnent during the
period April 1, 1990, through June 30, 1990, 24 or 61.5% were taken during the
precedi ng cal endar quarter, January 1, 1990, through March 31, 1990.

12. Al 39 official sanples analyzed by the Departnent during the period
April 1, 1990, through June 30, 1990, were "reported"” during the period April 1,
1990, through June 30, 1990. The date "reported” of each sanple is the date the
sampl e was analyzed. All of the 39 sanples were "reported” within approxi mately
30 days after the sanples were taken

13. Oficial samples are taken by personnel of the Departnent's Division
of Inspection. The official sanples are then delivered to the Departnent's
Division of Chem stry/Fertilizer Laboratory where they are anal yzed or
"reported.” It is the Departnent's policy to analyze official sanples in the
order they are received. The weight of the evidence failed to prove that the
Department has a policy of expediting the analysis of official sanples upon
request of a manufacturer on probation. Oficial sanples are generally reported
wi thin approxi mately 30 days after they are taken.

14. 1t is the policy of the Department to encourage persons on probation
to report that a bulk shipment of commercial fertilizer is to be made into
Florida so that the Departnent can attenpt to take sanples of the bul k
fertilizer shipment. Because sanples are wei ghted based upon the tonnage of a
sanple in determ ning efficiency, each bulk shipment of fertilizer for
distribution in Florida can have a significant affect on whether a person on
probation is determned to still be deficient.

15. The Departnent nakes every reasonable effort to sanple a bul k shi pment
if given reasonable notice and if an inspector is reasonably available. The
wei ght of the evidence failed to prove, however, that the Departnent's policy
i ncl udes the analysis of official sanples on an expedited basis at the request
of a manufacturer.



16. On June 8, 1990, an official sanple was taken by Departnent personne
at the request of Tri-State. Tri-State presented evidence concerning efforts if
made to get the Departnment to anal yze the official sanple taken on June 8, 1990,
during the period April 1, 1990, through June 30, 1990. The Departnent did not
honor this request. The June 8, 1990, official sanple was anal yzed after June
30, 1990. The weight of the evidence failed to prove that the Departnent's
failure to report the June 8, 1990, sanple during the period April 1, 1990,

t hrough June 30, 1990, was contrary to the Departnent's policy concerning the
anal ysis of official sanples in the order received by the Division of

Chemi stry/Fertilizer Laboratory, which nmeans that normally a sanple will be
anal yzed within approxi mately 30 days after it was taken

17. Tri-State began distributing fertilizer in Florida in 1985. Tri-State
has had a consistent history of violations since that time. Since the end of
1987, Tri-State has paid penalties inposed by the Departnent of $24,519.17 and
has been on probation at |least 2 quarters of every cal endar year

18. The Departnent has held a nunber of informal conferences with Tri-
State in an effort to work with Tri-State to correct the problens it has been
experiencing with the commercial fertilizer it has distributed in Florida. The
wei ght of the evidence failed to prove that the problens have been resol ved.

19. Since January 1, 1990, Tri-State has endeavored to make corrections in
its manufacturing nethods to elimnate its primary plant nutrients deficiencies.
Those efforts are described in Tri-State's proposed findings of fact 20 and 21
and are hereby accepted.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.57(1),
Florida Statutes (1989).

Section 576.031(1), Florida Statutes (1989), requires that comercial fertilizer
distributed in Florida in containers nust:

have placed on or affixed to the imedi ate and
outside container, if there be one, a |abel setting
forth in clearly Il egible and conspicuous formthe
information required in s. 576.021(1)(b)-(f), and the
net wei ght.

21. In pertinent part, Section 576.021(1), Florida Statutes (1989),
requires that a "guaranteed anal ysis" be included on the |abel required to be
affixed to commercial fertilizer containers. Section 576.021(1)(c), Florida
Statutes (1989). The terns "guaranteed anal ysis" are defined, in pertinent
part, as follows:

(a) "Primary plant nutrients.” The term "guaranteed
anal ysi s" means the m ni mum percentage of pl ant
nutrients clainmed in the followi ng order and form

1. Total Ntrogen............. per cent
2. Ntrate Nitrogen........... per cent
3. Ammoni acal Nitrogen........ per cent
4. \ater-Soluble Organic N trogen
(and/or Urea Nitrogen)..... per cent

5. Water-Insoluble N trogen...percent



6. Avail abl e Phosphoric Acid
(P2QB) . . oo per cent
7. Soluble Potash (K20Q)....... per cent

Section 576.011(13), Florida Statutes (1989).

22. Section 576.051(2), Florida Statutes (1989), authorizes the Depart nment
to "sanple, test, inspect, and make anal yses of conmercial fertilizer sold or
offered for sale within this state . . . to determ ne whether such comerci al
fertilizers are in conpliance with . . . " Chapter 576, Florida Statutes (1989).
Section 576.051(3), Florida Statutes (1989), requires that an "official sanple"
be used by the Departnment in carrying out its responsibility under Section
576.051(2), Florida Statutes (1989). An "official sanple"” is defined in Section
576.011(19), Florida Statutes (1989), as "any sanple of comercial fertilizer
taken by the departnent or its representative, in accordance with the provisions
of law or rules adopted hereunder, and designated as 'official’' by the
department." The manner in which official sanples are to be taken is governed
by Rule 5E-1.009, Florida Adm nistrative Code.

23. Pursuant to Section 576.151(6), Florida Statutes (1989), "m sbrandi ng"
of comrercial fertilizer is a prohibited act. "M sbranded" is defined by
Section 576.011(17), Florida Statutes (1989), in pertinent part, as follows:

(f) If its contents fail to nmeet the guaranteed
anal ysis as expressed on the |abeling under which it is
sold, in excess of authorized tolerances.

24. The authorized tol erances by which commercial fertilizer may exceed
t he guaranteed anal ysis is governed by Section 576.061(1), Florida Statutes
(1989), and Rule 5E-1.011, Florida Adm nistrative Code. Section 576.061(2),
Florida Statutes (1989), provides for the inposition of a penalty if authorized
tol erances are exceeded. Additionally, Section 576.061(5), Florida Statutes
(1989), authorizes the inposition of penalties for m sbrandi ng of conmerci al
fertilizers as foll ows:

(5) The departnent may enter an order inmposing one
or nore of the foll owi ng penalties against any person
who vi ol ates any of the provisions of this chapter or
t he rul es promul gat ed hereunder "

(a) Issuance of a warning letter.

(b) Inposition of an adm nistrative fine of not nore
than $1, 000 per occurrence after the issuance of a
warning letter.

(c) Revocation or suspension of any registration
i ssued by the departnent.

25. Additionally, Section 576.101, Florida Statutes (1989), authorizes the
foll owi ng actions by the Departnent:

(1) The departnent may deny or revoke any
registration issued by the departnment for any
violation of the provisions of this chapter or the
rul es promul gated t hereunder

(2) The departnent may place any fertilizer plant on
a probationary status when the deficiency |evels of
sanpl es taken fromthat plant do not neet m nimum
performance | evel s as established by rule.



26. To inplement the penalty provisions of Section 576.061 and 576. 101
Florida Statutes (1989), the Departnent has pronul gated Rul e 5E-1.018, Florida
Admi ni strative Code. Rule 5E-1.018(2), Florida Adnm nistrative Code, provides,
in pertinent part:

(2) Avregistrant of conmercial fertilizer may be
designated to be on probation if any one or nore of the
following levels of deficiencies . . . occur for
of ficial sanples analyzed during the precedi ng
reporting quarter.

(a) Primary plant nutrient elenments (total nitrogen,
avai | abl e phosphoric acid and sol uble potash) - 12.5
percent or nore of nutrients guaranteed are found to be
deficient by an anpbunt greater than the established
tol erance, or, 5 percent or nore of nutrients
guaranteed are found to be deficient by an anmpunt
greater than 3 tines the established tol erance.

[ Enphasi s added] .

Pursuant to this provision, Tri-State has been placed on probation for each
quarter of 1990.

27. At issue in this proceeding is Rule 5E-1.018(5), Florida
Admi ni strative Code, which provides:

(5) |If, based on all official sanples reported of
the registrant's product during the probation period,
the condition in (2) above for which the registrant was
pl aced on probation is above the acceptable | evel, the
departnment may revoke and deny all registrations of the
registrant. |If fewer than 8 sanples of a registrant's
product are reported during any designated probationary
peri od, the probation shall be extended for additiona
reporting quarters until a cumulative total of eight or
nore sanpl es have been reported. The departnent shal
not revoke and deny registrations if there are fewer
than 3 deficient nutrients in the registrant's product
during the probations period. |If the registrant's
performance record is satisfactory the registrant shal
be renoved from probations. [Enphasis added].

Based upon official sanples taken in part during the period January 1, 1990,

t hrough March 31, 1990, and in part during the period April 1, 1990, through
June 30, 1990, the Department has proposed to suspend Tri-State's registrations
for a period of 90 days.

28. The official sanples relied upon by the Departnent for its proposed
action, although taken during the first and second quarters of 1990, were
anal yzed or "reported" by the Departnment during the period April 1, 1990,

t hrough June 30, 1990.

29. In challenging the proposed suspension of its registrations, Tri-State
has argued first that the Department's proposed action is contrary to the
requi renents of Rule 5E-1.018, Florida Adm nistrative Code, because the official
sanpl es relied upon by the Department were not "taken" during the quarter it was
on probation, April 1, 1990, through June 30, 1990. Tri-State has argued that



the | ast sentence of Rule 5E-1.018(5), Florida Adm nistrative Code, requires
that it be renmoved fromprobation if its "performance record is satisfactory .

" based upon sanples taken only during the probationary period. Rule 5E-
1 018, Florida Adm nistrative Code, however, does not expressly require that the
Depart nment base a decision to suspend or revoke fertilizer registrations on
of ficial sanples taken only during the probationary period. To the contrary,
Rul e 5E-1.018(5), Florida Adm nistrative Code, provides that the official
sanmpl es the Departnent nmay base a decision to revoke or suspend fertilizer
regi strations on are those sanples which are "reported"” during the probationary
period. Oficial sanples are "reported" when they are anal yzed.

30. The weight of the evidence in this matter proved, and Tri-State has
not disputed, that all of the official sanples relied upon in the Departnent's
decision to suspend Tri-State's registrations were "reported” during the
probationary period April 1, 1990, through June 30, 1990. The Departnent's
proposed action is, therefore, consistent with the clear and unanmbi guous
| anguage of Rule 5E-1.018(5), Florida Adm nistrative Code.

31. Wiether the requirement of Rule 5E-1.018(5), Florida Adm nistrative
Code, that official sanples "reported", as opposed to those "taken", during a
probationary period will control whether the Departnment may revoke or suspend a
manufacturer's fertilizer registrations is arbitrary and capricious is not at
issue in this proceeding. This is a formal adm nistrative hearing pursuant to
Section 120.57(1), Florida Statutes (1989), and not a rule challenge pursuant to
Section 120.56, Florida Statutes (1989). The validity of Rule 5E-1.018, Florida
Admi ni strative Code, has not bee challenged in this proceeding. Nor has it
previously been declared invalid. Therefore, the Rule is assuned to be valid
and nmust be foll owed.

32. Tri-State has also argued that the Departnent has abused its
di scretion or acted in bad faith, arbitrarily or capriciously in failing to
anal yze during the period April 1, 1990, through June 30, 1990, an official
sanmpl e taken on June 8, 1990, froma bulk fertilizer shipment Tri-State nmade
into Florida. Tri-State had requested on June 22, 1990, that the official
sanmpl e be anal yzed before the end of June, 1990. The weight of the evidence
failed to prove that the Departnent's failure to analyze the June 8, 1990,
of ficial sanple before the end of June, 1990, was inproper. The Departnent's
policy is to take official sanples when requested, if reasonably possible. The
wei ght of the evidence proved that the Departnment followed this policy by taking
an official sanple on June 8, 1990, at Tri-State's request. Once an official
sanple is taken it is the Departnent's policy to analyze the sanple within
approxi mately 30 days after the sanple was taken. The weight of the evidence
failed to prove that the Departnent failed to followthis policy by refusing to
anal yze the sanple earlier as requested by Tri-State.

33. Finally, Tri-State has argued that the Departnent's proposed action
will not pronote the legitimate public interests and purposes underlying the
Florida conmercial fertilizer law. In suggesting that the Departnent's proposed
action is not in the public interest, Tri-State has cited its paynment of fines
and penalties to the Departnent, the inprovenments Tri-State has nade in its
manuf acturing process during the four quarters involved in the Adm nistrative
Conpl aint and the corrective nmeasures Tri-State has recently taken. The wei ght
of the evidence failed to prove, however, that these actions are sufficient to
protect the public interest or that suspension of Tri-State's registrations
woul d be contrary to the public interest.



34. The penalties paid by Tri-State were to conpensate for past
deficiencies. The corrective actions Tri-State has taken come too late. Tri-
State has experienced deficiencies since it began operating in Florida. Since
1987, Tri-State has been deficient in at |east two quarters each cal endar year
Prior to the proposed revocation at issue in this proceeding, Tri-State was
deficient in four consecutive quarters. In light of Tri-State's past history of
performance in Florida, the public interest will be better served if Tri-State's
regi strations are suspended.

35. If Tri-State believes the public interest will be served by all ow ng
Tri-State to distribute fertilizer in Florida because it has corrected its
problens, Tri-State may request reinstatenent of its registrations pursuant to
Rul e 5E-1.018(7), Florida Adm nistrative Code.

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is
RECOMVENDED that a Final Order be issued suspending Tri-State's fertilizer
registrations in the State of Florida for a period of ninety (90) days and

di smissing the Petition in this matter with prejudice.

DONE and ENTERED this _ 28th__ day of Novenmber, 1990, in Tall ahassee,
Fl ori da.

LARRY J. SARTIN

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this _ 28th__ day of Novenber, 1990.



The parties have submtted proposed findings of fact.
bel ow whi ch proposed findi ngs of fact
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APPENDI X

It has been noted
have been generally accepted and the

i f
al so been not ed.

s Proposed Fi ndi ngs of Fact

i n Reconmended Order
Reason for Rejection

Par agr aph Nunber
of Acceptance or

Proposed Fi ndi ngs of Fact

i n Reconmended Order
Reason for Rejection

Par agr aph Nunber
of Acceptance or

1-2.

4, 6 and hereby accepted.

6- 10.

17.

11.

Her eby accept ed.

Thi s proposed finding of fact contains
speculation. 1t is not relevant to this
pr oceedi ng.

Not relevant to this proceeding.
Not supported by the weight of the
evi dence. See 13.

Not relevant to this proceeding.

2 and 14.

16.

See 16.

See 19.

19.

Not relevant to this proceeding.



Harol d Lewi s M chael s

Seni or Attorney

Department of Agriculture and
Consumer Affairs

Room 515, Mayo Buil di ng

Tal | ahassee, Florida 32399-0800

Honor abl e Doyl e Conner

Conmi ssi oner

Department of Agriculture and
Consumer Services

The Capito

Tal | ahassee, Florida 32399-0810

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



